In addition to recapitulating the settlement terms, however, the
judge's decision also set forth an extended discussion of his view of
the "facts" surrounding the issuance of the citation and orders of
withdrawal.  The judge stated that because the MSHA inspectors had
"noted" Pontiki's failure to record the results of preshift/onshift
conveyor belt examinations on February 28, 1983, "this should have
alerted them to conduct a physical examination of these areas."  6
FMSHRC at 782.  The judge termed the inspection sequence employed a
"dereliction" because, by only inspecting near the slope bottom before
proceeding down the track entry on a personnel carrier, the inspectors
failed to observe or cite Pontiki for "enormous" accumulations of com-
bustible material.  Id.

The judge declared:

The record strongly suggests that the reason
the inspectors were "persuaded" to tour around the
main beltline and ignore the "message" of the
omitted preshift and onshift reports was to permit
the operator to run coal for one more shift and
management to "voluntarily" idle the mine and
begin cleanup operations.  Indeed, the record
shows that in return for the "advance notice" of
the "spot11 Inspection that did not begin in
earnest until March 1, 1983, the operator idled
its production at 3:30 p.m. on Monday, February 28
and began cleanup.  The record also shows that in
return for the operator's "cooperation" the
inspectors expected to issue only 104(a) citations
but were so appalled by the conditions actually
encountered they felt compelled to issue unwarrant-
able failure citations and closure orders,

6 FMSHRC at 783 (footnote omitted).  The judge further asserted that at
the time the MSHA inspectors issued the section 104{d) (1) citation on
March 1, they were "no longer willing to turn a blind eye to the conditions
encountered." 6 FMSHRC at 783 n. 2.  He stated that as a result of this
action, "the operator's vice president for operations ,,, felt he had been
double crossed or 'double barrelled' as he put It."  6 FMSHRC at 783.

The judge was critical of MSHA, in that the agency had declined to
specially assess the violations or refer them for a determination of
whether "knowing" or "willful" violations had been committed.  6 FMSHRC
at 784-85.  He condemned MSHA for its "cheaper by the dozen" policy of
lumping multiple discrete violations into one citation and three orders
of withdrawal and for the fact that the Solicitor had offered to "reward"
Pontiki for challenging the violations by "discounting]" his proposed
penalties. 6 FMSHRC at 784. The judge likened MSHA's lack of oversight
of the Pikevllle and Paintsville district offices to the type of "callous
indifference and dereliction" at Pikevllle that led to the 1976 Scotia
Mine disaster in which 26 people had lost their lives.  6 FMSHRC at
784-85.
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